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U
n der the Work ers’ Com pen sa tion and
Re ha bil i ta tion Act 2003 (the Act), in -
jured work ers face cer tain chal lenges
in es tab lish ing an en ti tle ment to com -

pen sa tion for a psy cho log i cal in jury.
This area of law is con stantly evolv ing in the

wake of a se ries of In dus trial Court de ci sions
in ter pret ing the en ti tle ment pro vi sions re lat ing 
to psy cho log i cal “in jury” within sec tion 32 of
the Act. Un der stand ing the court’s ap proach,
and ac cord ingly that of Q-COMP (the work ers’ 
com pen sa tion reg u la tory au thor ity) in de cid -
ing ap pli ca tions for ad min is tra tive re view and
de fend ing ap peals, will as sist in jured work ers,
em ploy ers and their ad vo cates to ne go ti ate the
chal lenges in her ent to these claims.

Work ers’ com pen sa tion is pay able to a
worker who sus tains an in jury within the
mean ing of the Act. Sec tion 32(1) de fines “in -
jury” as “per sonal in jury aris ing out of, or in
the course of, em ploy ment if the em ploy ment
is a sig nif i cant con trib ut ing fac tor to the in -
jury”. How ever, sec tion 32(5) ex cludes from
the def i ni tion of “in jury” psy chi at ric or psy -
cho log i cal dis or ders “aris ing out of, or in the
course of, rea son able man age ment ac tion
taken in a rea son able way by the em ployer in
con nec tion with the worker’s em ploy ment”.

Ap pli ca tions for com pen sa tion are de cided
in the first in stance by WorkCover Queensland

or em ploy ers who are self-in sured un der the
Act. In jured work ers or em ploy ers ag grieved
by a de ci sion about an ap pli ca tion can ap ply to
Q-COMP for an in de pend ent re view of the de -
ci sion. If ag grieved by the re view de ci sion, in -
jured work ers and em ploy ers can ap peal to an
In dus trial Mag is trates Court or the Queens -
land In dus trial Re la tions Com mis sion.

As re spon dent to the ap peal, Q-COMP’s role is 
then to de fend the re view de ci sion. De ci sions of
the In dus trial Mag is trate or the Queensland In -
dus trial Re la tions Com mis sion can be ap pealed
to the Queensland In dus trial Court. 

Prior to the In dus trial Court de ci sion of
Q-COMP v Ed u ca tion Queensland [2005]
QIC 46, Q-COMP’s ap proach to de cid ing psy -
cho log i cal in jury claims fo cused on de ter min -

ing the prox i mate or the most sig nif  i cant
stress ors caus ing the in jury. That is, where
there were mul ti ple stress ors in volv ing rea son -
able man age ment ac tion and non-man age ment 
ac tion, or rea son able man age ment ac tion and
un rea son able man age ment ac tion, more
weight may have been placed on the stressor or
stress ors di rectly prox i mate to the day the
worker stopped work due to the psy cho log i cal
in jury, or the stressor or stress ors con sid ered to
be more sig nif i cant in caus ing the in jury. How -
ever, the line of rea son ing sub se quently de vel -
oped by the In dus trial Court has iden ti fied a
dif fer ent ap proach.

Q-COMP v Ed u ca tion Queensland
This case, of ten re ferred to as McArthur’s

case, in volved Mr McArthur, a phys i cal ed u ca -
tion teacher who was the sub ject of a com plaint 
about al leged in ap pro pri ate con duct to wards
three fe male stu dents. Ed u ca tion Queensland’s 
Eth i cal Stan dards Unit acted quickly to ad vise
Mr McArthur of the com plaint the fol low ing
day, and re move him from duty for two days
while he and the three stu dents were in ter -
viewed. At the end of the two days, Mr Mc -
Arthur was ad vised that the com plaint had
been re solved in his fa vour, and a writ ten re -
port was pro duced the fol low ing week.

Mr McArthur re turned to teach ing af ter two
weeks of school hol i days, but af ter two weeks
he suf fered an acute stress re ac tion and
stopped work.
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Mr McArthur’s ap pli ca tion for com pen sa -

tion was ac cepted by Q-COMP at the re view
stage.

Q-COMP de ter mined that the al le ga tions
made against Mr McArthur and the in ves ti ga -
tion into the com plaints by Ed u ca tion Queens -
land were sig nif i cant con trib ut ing fac tors to
Mr McArthur’s psy cho log i cal in jury. Al though 
Q-COMP con sid ered the in ves ti ga tion pro cess
to be rea son able man age ment ac tion taken in a
rea son able way by Ed u ca tion Queensland,
Q-COMP de ter mined that the al le ga tions
made against Mr McArthur were of suf fi cient
sig nif i cance to found a de ci sion to ac cept the
ap pli ca tion. This de ci sion was over turned by
the In dus trial Mag is trate on ap peal by the em -
ployer. On ap peal to the In dus trial Court, Pres i -
dent Hall noted the In dus trial Mag is trate’s
find ings that while the “ma jor con trib ut ing
fac tor” to Mr McArthur’s psy cho log i cal in jury
was the stu dents’ al le ga tion of in ap pro pri ate
con duct (non-man age ment ac tion), the em -
ployer’s in ves ti ga tive pro cess (man age ment
ac tion) was a “lesser sig nif i cant con trib u tor”.

Nev er the less, Hall P held that the find ing
that the in jury arose out of rea son able man age -
ment ac tion meant that it was ex cluded from
the def i ni tion of “in jury” – notwithstanding
that the “major contributing factor” was not
found to be management action. The appeal
was dismissed.

Hall P ad dressed the is sue of whether a psy -
cho log i cal in jury is ex cluded from the def i ni -
tion of “in jury” be cause it arose out of, or in the 
course of, rea son able man age ment ac tion
taken in a rea son able way. The of ten quoted
sec tion of Hall P’s de ci sion (ad dress ing sec tion 
34 of the WorkCover Queensland Act 1996,
which is equiv a lent to sec tion 32 of the cur rent
Act) is as fol lows:

“It is not the con cern of s34(5) to nom i nate
stress ors which may be taken into ac count in
de ter min ing whether a par tic u lar psy chi at ric
or psy cho log i cal dis or der falls within the ru -
bric of s34(1). The con cern of s34(5) is to re -
move cer tain psy chi at ric and psy cho log i cal
dis or ders from the stat u tory def i ni tion of ‘in -
jury’. Where a sit u a tion arises in which s34(1)
‘ropes-in’ a par tic u lar psy chi at ric or psy cho -
log i cal dis or der and s34(5) ex cludes the same
psy chi at ric or psy cho log i cal dis or der, there is
an in con sis tency which be cause of the use of
‘not with stand ing’ must be re solved by al low -
ing s34(5) to pre vail.”

The In dus trial Court’s ap proach
Fol low ing the de ci sion in Q-COMP v Ed u ca -

tion Queensland, there has been much de bate
about Hall P’s in ter pre ta tion greatly re duc ing
an in jured worker’s chances of suc cess fully es -
tab lish ing an en ti tle ment to com pen sa tion for a 
psy cho log i cal in jury. How ever, this de ci sion is
but one in a line of au thor ity de vel oped in the

In dus trial Court, which should be con sid ered
in its en tirety.

In Lackey v WorkCover Queensland [2000]
QIC 43, Avis v WorkCover Queensland [2000]
QIC 67 and WorkCover Queensland v Curragh
Queensland Min ing Pty Ltd 172 QGIG 6, the
court con firmed that the test of “aris ing out
of ” does not re quire a di rect or prox i mate
causal re la tion ship be tween em ploy ment or
man age ment ac tion and the psy cho log i cal in -
jury. This means that sec tion 32(5) may ap ply
even if man age ment ac tion is only in di rectly
re lated to the psy cho log i cal in jury.

How ever, in RACQ Op er a tions Pty Ltd v
Q-COMP [2003] QIC 162, the court in di cated
that the test of “aris ing out of ” still re quires a
min i mal causal nexus, and a psy cho log i cal in -
jury does not arise out of man age ment ac tion if
the ac tion is too re mote or a back ground mat ter 
(for ex am ple, a pro ce dures man ual or sys tem
of work de signed by man age ment com pared
with di rect trau matic in ci dents ex pe ri enced at
work).

In Delaney v Q-COMP Re view Unit [2005]
QIC 11, the court made a “global eval u a tion”
of a se ries of in ci dents con sid ered in di vid u ally
to be “mere blem ishes” rather than in stances of 
un rea son able man age ment ac tion, on the ba sis
that the in ci dents were joined by sub ject mat -
ter, time and per son al ity, in the con text of a dis -
cor dant work place, and re lated to a worker who 
was known by man age ment to have pre vi ously
decompensated due to work place stress. When
con sid ered glob ally in this con text, the “blem -
ishes” were found over all to be un rea son able
man age ment ac tion.

In Prizeman v Q-COMP [2005] QIC 53, the
court up held the In dus trial Mag is trate’s global
con sid er ation of a num ber of al le ga tions and
found that the worker’s psy cho log i cal in jury
arose out of rea son able man age ment ac tion. In
re la tion to a fur ther f i nal al le ga tion, Hall P
found that the In dus trial Mag is trate’s in abil ity
to make a find ing about what tran spired dur ing
a meet ing be tween the worker and her man ager 
was de ci sive to the con clu sion that the in jury
arose out of rea son able man age ment ac tion
taken in a rea son able way. In light of the test in
Q-COMP v Ed u ca tion Queensland, this was
suf fi cient to ex clude the psy cho log i cal in jury
from the def i ni tion of “in jury” in sec tion 32.

In Parker v Q-COMP [2007] QIC 25, the
court up held the In dus trial Mag is trate’s de ci -
sion that the psy cho log i cal in jury arose out of
or in the course of rea son able man age ment ac -
tion, not with stand ing the find ing that the in -
jury was caused by work place bul ly ing by a
co-worker, which was a sig nif i cant con trib ut -

ing fac tor to the de vel op ment of the in jury. The
man age ment ac tion in volved the man ager in -
ves ti gat ing the ap pel lant’s al le ga tion of bul ly -
ing by the co-worker and sub se quently is su ing
a writ ten warn ing to the co-worker. Fur ther
man age ment ac tion in volved re spond ing to the 
ap pel lant’s fur ther com plaints of re tal ia tory
bul ly ing by the co-worker and her re peated re -
quests that the man ager not take ac tion.

The court found that the ini tial in ves ti ga tion
of the com plaint was in ex tri ca bly linked to the
sub se quent events, and the In dus trial Mag is -
trate was cor rect in find ing that there was one
over all con tin uum of man age ment ac tion. The
court de clined to en ter into an “ex haus tive
anal y sis” of the pa ram e ters of the phrase “aris -
ing in the course of ” man age ment ac tion, ob -
serv ing only that sec tion 32(5) ex cludes a psy -
cho log i cal in jury that is caus ally trace able to
rea son able man age ment ac tion, and it is not le -
git i mate to dis tort the bal ance be tween sec -
tions 32(1) and (5) by lim it ing the scope of the
phrases “aris ing out of ” or “aris ing in the
course of ” to maxi mise the reach of sec tion
32(1).

In Q-COMP v Hohn [2008] QIC 56, the court 
con firmed that for the sec tion 32(5) ex clu sion
to ap ply, the rea son able man age ment ac tion
does not need to be “a sig nif i cant con trib ut ing
fac tor” to the psy cho log i cal in jury. It is suf fi -
cient if the in jury “arises out of, or in the course 
of ” the man age ment ac tion, even if the man -
age ment ac tion was not a sig nif i cant con trib u -
tor to the in jury. Hall P also ob served that the
mere oc cur rence of rea son able man age ment
ac tion will not ac ti vate the exclusionary pro vi -
sions; for ex am ple, if the worker decomp -
ensates be fore rea son able man age ment ac tion
is taken, or prior or con tem po ra ne ous man age -
ment ac tion is dis crete or too re mote from the
worker’s decompensation.

In the re cent de ci sion of Q-COMP v Rowe
[2009] QIC 17, the court over turned the
Queens land In dus trial Re la tions Com mis -
sion’s de ci sion that the re spon dent sus tained an 
“in jury” in cir cum stances where the in jury was 
the re sult of mul ti ple stress ors, some of which
were found to in volve rea son able man age ment
ac tion taken in a rea son able way.

The court found that the ear lier stress ors (in -
volv ing the rea son able man age ment ac tion)
ex hausted the re spon dent’s cop ing mech a -
nisms to the point where the events lead ing to
the end of his em ploy ment (in volv ing un rea -
son able man age ment ac tion) re sulted in his fi -
nal decompensation. On these f ind ings, the
court held that the sec tion 32(5) ex clu sion
ap plied.

. . . the court con firmed that for the sec tion 32(5) ex clu sion to
ap ply, the rea son able man age ment ac tion does not need to be “a

sig nif i cant con trib ut ing fac tor” to the psy cho log i cal in jury.
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Pres i dent Hall com mented fur ther that the

ef fect of the de ci sion in Hohn was that a claim -
ant may suc ceed al though some of the stress ors 
arose out of or in the course of rea son able man -
age ment ac tion taken in a rea son able way, but
this does not mean that a claim ant will suc ceed
where at least one stressor does not arise out of
or in the course of rea son able man age ment ac -
tion. In all cases, the ap peal body will be re -
quired to em bark on the rel e vant en quiry based
on the par tic u lar cir cum stances of each case.

As a fi nal note, the re cent de ci sion of the
Court of Ap peal of the Su preme Court of
Queensland in Parker v The Pres i dent of the In -
dus trial Court of Queensland & Q-COMP
[2009] QCA 120 found that Pres i dent Hall’s
de ci sion of Parker v Q-COMP was not af fected 
by ju ris dic tional er ror so as to de prive the In -
dus trial Court of the au thor ity to de ter mine the
ap peal.

Sig nif i cantly, Jus tice Keane ob served that it
was not at all clear that there had been er ror in
the in ter pre ta tion of sec tions 32(1) and (5).
Jus tice Keane noted that the in tro duc tory
words of sec tion 32(5) (“de spite sub sec tion
(1)”) clearly in di cate a leg is la tive in ten tion
that where both pro vi sions ap ply, the
exclusion ary ef fect of sec tion 32(5) over rides
the in clu sive ef fect of sec tion 32(1). This re -
flects the In dus trial Court’s in ter pre ta tion in
Q-COMP v Ed u ca tion Queensland.

Fur ther, the is sue of whether a psy cho log i cal
in jury is the re sult of rea son able man age ment
ac tion must be re solved by ref er ence to the ev i -
dence in the case rather than by gloss ing the
stat ute. 

De cid ing psy cho log i cal claims
In mak ing re view de ci sions about psy cho -

log i cal in jury claims, and de fend ing them at
ap peal, how then does Q-COMP rec on cile and

ap ply the above de ci sions? The an swer is that
there is no one-size-fits-all ap proach. In stead,
the ap proach is to weigh the ev i dence and de -
cide each psy cho log i cal in jury claim based on
its par tic u lar facts and hav ing re gard to the line
of au thor ity es tab lished by the In dus trial
Court, rather than broadly ap ply ing a par tic u -
lar prin ci ple of case law to ev ery claim.

This ap proach can be sum ma rised as:
1. Did the worker sus tain an “in jury” within

the mean ing of sec tion 32(1) (that is, per sonal
in jury, aris ing out of or in the course of em -
ploy ment, to which em ploy ment is a sig nif i -
cant con trib ut ing fac tor)?

2. If so, did the psy cho log i cal in jury “arise
out of, or in the course of,” man age ment ac -
tion? (In par tic u lar, con sider Avis, RACQ and
Hohn to de ter mine whether the min i mum
causal nexus be tween in stances of man age -
ment ac tion and the in jury is sat is fied.) If the
in jury did not arise out of or in the course of
man age ment ac tion, sec tion 32(5) does not ex -
clude it from the def i ni tion of “in jury” within
sec tion 32(1).

Where there are mul ti ple stress ors, a rel e vant 
is sue will be how to ap ply sec tion 32(5) to ad -
dress fac tual cir cum stances in clud ing stress -
ors in volv ing in stances of non- man age ment
ac tion and stress ors in volv ing in stances of
man age ment ac tion.

3. If the in jury did arise out of or in the course 
of man age ment ac tion, was the man age ment
ac tion rea son able and taken in a rea son able
way? If man age ment ac tion was un rea son able,
or taken in an un rea son able way, sec tion 32(5)
does not ex clude the psy cho log i cal in jury from 
the def i ni tion of “in jury” within sec tion 32(1).

How ever, if man age ment ac tion was rea son -
able and taken in a rea son able way, sec tion
32(5) ex cludes the psy cho log i cal in jury from
the def i ni tion of “in jury” within sec tion 32(1),
even if man age ment ac tion is not a sig nif i cant

con trib ut ing fac tor (McArthur, Prizeman,
Parker, Hohn, Rowe). Again, where there are
mul ti ple stress ors, a rel e vant is sue will be how
to ap ply sec tion 32(5) to ad dress fac tual cir -
cum stances in clud ing stress ors in volv ing in -
stances of un rea son able man age ment ac tion
and stress ors in volv ing in stances of rea son able 
man age ment ac tion.

4. For mul ti ple in stances of man age ment ac -
tion, con sider whether a global eval u a tion is
ap pro pri ate. (Re fer to Delaney – man age ment
ac tions linked by sub ject mat ter, time or per -
son al ity, or in cir cum stances where a worker is
known by man age ment to have pre vi ously
decompensated due to work place stress, con -
sid ered glob ally may lead to the con clu sion
that over all the in jury arose out of un rea son -
able man age ment ac tion, even if in di vid ual ac -
tions are found to be rea son able.)

The ap proach to de cid ing psy cho log i cal in -
jury claims will be con tin u ally re fined as the
In dus trial Court fur ther de vel ops the line of au -
thor ity in ter pret ing the pro vi sions of sec tion
32 of the Act. 

Q-COMP will con tinue to pay close at ten -
tion to the prin ci ples de vel oped by Pres i dent
Hall, and look to ap ply them fairly and eq ui ta -
bly in its ad min is tra tive de ci sion-mak ing and
lit i ga tion practices. 

Le gal prac ti tio ners look ing for guid ance
about how to in ter pret the Act pro vi sions re -
lat ing to claims for psy cho log i cal in ju ries
can search for rel e vant case law on the
QWCDec da ta base (Queensland work ers’
com pen sa tion de ci sions) lo cated on the
Q-COMP web site – www.qcomp.com.au. 

Also, Q-COMP is de vel op ing on line train -
ing courses for le gal prac ti tio ners, in clud ing 
a mod ule for psy cho log i cal in ju ries. These
courses will be made avail able on Com pre -
hend, Q-COMP’s e-learn ing web site –
www.com pre hend.com.au.n
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